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EMAIL: INFO@APPALMAD.ORG
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February 25, 2016

C. L. Christian, III

President, Ohley Land Company
P.O. Box 638

Lynchburg, VA 24505

By Certified Mail - Return Receipt Requested

Re: 60-Day notice of Intent to File Citizens Suit Under Clean Water Act Section
505(a)(1) for Violations of Section 301 of that Act.

To C. L. Christian, III,

The Sierra Club, Ohio Valley Environmental Coalition, and West Virginia Highlands
Conservancy, in accordance with section 503 of the Clean Water Act (the “Act” or the “CWA™),
35 U.S.C. § 1365, and 40 C.F.R. Part 135, hereby notify you that Ohley Land Company
(“Ohley™) has violated, and continues to violate, “an effluent standard or limitation™ under
Sections 301(a) and 505(a)(1)(A) of the Act, 33 U.S.C. §§ 1311(a), 1365(a)(1)(A), by
discharging pollutants from at least two unpermitted point sources. Those point sources are
located in Kanawha County, West Virginia. on property that was formerly subject to coal mining
activities. If, within sixty days of the postmark of this letter, Ohley does not bring its discharges
into full compliance with the Act, either by obtaining and complying with a WV/NPDES permit
with appropriate effluent limitations or by ceasing the discharge of pollutants through treatment
or otherwise, we intend to file a citizen suit seeking civil penalties for Ohley’s ongoing violation
and an injunction compelling Ohley to comply with the Act.

& Factual Background

In 2012, the West Virginia Department of Environmental Protection (“WVDEP")
performed water sampling, photography and laboratory analysis of surface water discharges in
the Upper Kanawha Watershed. Two of the locations sampled in the Cane Fork subwatershed
were identified by WVDEP as mine discharges. Neither of those two sites is located in an area
covered by a current West Virginia Surface Coal Mining and Reclamation Act ("“WVSCMRA™)
permit. Although the sites are in the vicinity of released WVSCMRA permits 0015983,
0016083, and U038700, the sources appear to be associated with mining activities that took
place prior to the enactment of the federal Surface Mining Control and Reclamation Act, 30
U.S.C. § 1234 et seq.
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According to public records, Ohley owns the real property containing the mine discharges.
Each discharge originates from a discernible, confined and discrete conveyance, and is therefore
a point source discharge under the Act. Neither of the point sources is covered by a WV/NPDES
permit. Following is a description of each of the sites, as compiled from WVDEP field sheets,
pictures, and lab reports.

Site 1: Mine Seep into Cane Fork (WVK-61-J-{0.2}-Seep)

Site 1 consists of a pipe emerging from the hillside discharging into a culvert. The culvert
then discharges into Cane Fork of Cabin Creek of the Kanawha River. The pipe is discharging
water containing aluminum, iron, low pH, conductivity, TDS, and sulfates into the culvert and
then into Cane Fork. See Exhibit 1. A pipe and culvert are point sources as defined under the
Act.

Site 2: Mine Seep into Cane Fork (WVK-61-J-{0.55)-Seep)
Site 2 consists of a pipe emerging from the hillside. The pipe is discharging iron,
manganese, conductivity, TDS, and sulfates into Cane Fork of Cabin Creek of the Kanawha
River. See Exhibit 2. A pipe is a point source as defined under the Act.

The coordinates, specific water chemistry, and dates of sampling for each location are
contained in Exhibit 3 to this letter.

WVDERP has identified Cane Fork as impaired for aluminum, the biological condition,
iron, and pH and has developed Total Maximum Daily Loads (“TMDLs") for those pollutants.

The sampling performed by WVDEP does not purport to specify all possible pollutants
discharged from the sources. Therefore, it is likely that other pollutants are being discharged as
well. The point sources are untreated and therefore discharges are likely to continue unabated.

II. Clean Water Act Violations

Section 301 of the CWA bans “any addition of any pollutant to navigable waters from
any point source” without a permit. West Virginia Highlands Conservancy v. Huffman, 625 F.3d
159, 165 (4™ Cir. 2010). This prohibition applies to post-mining discharges. Section 301(a)
prohibits “the discharge of any pollutant by any person” without a permit under the Act. In the
absence of an active operator, the landowner is responsible for obtaining a permit and complying
with its provisions. Webb v. Gorsuch, 699 F.2d 157, 161 (4th Cir. 1983) (“post-mining
discharges from a point source such as these mines are illegal in the absence of an NPDES
permit, the conditions of which the owner of the property must meet™).

The sources sampled by WVDEP, described above, are point sources as that term is used
in the context of the CWA. 33 US.C. § 1362(14). The streams receiving the point source
discharges are “navigable waters” under the Act. The above-described point sources discharged
the identified pollutants into Cane Fork on the dates sampled by WVDEP and every time water
flows from each point source. Without an active operator to control the discharges, Ohley is
responsible for obtaining and complying with a WV/NPDES Permit for those sources. It has not



done so. As aresult, Ohley is in violation of Section 301 (a) of the CWA, 33 U.S.C. 131 1(a), for
discharging pollutants without a permit.

II1. Conclusion

As described above, Ohley has discharged pollutants from at least two unpermitted point
sources on its property into Cane Fork without a permit, and Cane Fork is a water of the United
States. Consequently, Ohley has violated and is in violation of the CWA. [f Ohley does not cease
these violations, we intend to bring a citizen suit against it under Section 5035 of the Clean Water
Act seeking civil penalties and injunctive relief to enforce the permit requirement.

If Ohley does not advise us of any remedial steps during the 60-day period, we will
assume that no such steps have been taken, that the violations described above are accurate and
persist, and that violations are likely to continue. Additionally, we would be happy to meet with
Ohley or its representatives to attempt to resolve these issues within the 60-day notice period.
However, if violations are continuing at the time this letter ripens, we do not intend to delay

filing suit.
S?, AP
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Amy Vernon-Jones

Joseph M. Lovett

Appalachian Mountain Advocates
P.O. Box 507

Lewisburg, WV 24901

(304) 645-9002
avernonjones@appalmad.org

Counsel for:

The Sierra Club

85 Second Street, 2d Floor
San Francisco, CA 94105-3441
(4135) 977-5680

Ohio Valley Environmental Coalition
PO Box 6753

Huntington, WV 25773

(304) 522-0246

West Virginia Highlands Conservancy
P.O. Box 306

Charleston, WV 25321

(304) 924-5802



ce!
Via Certified Mail

Secretary Randy Huffman

West Virginia Department of Environmental Protection
601 57th Street, SE

Charleston, WV 25304

Regional Administrator Shawn M. Garvin

U.S. Environmental Protection Agency Region III
1650 Arch Street

Philadelphia, PA 19103

Administrator Gina McCarthy

U.S. Environmental Protection Agency
Mail Code 1101A

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

C. L. Christian, III

Notice of Process for Ohley Land Company
1000 Church Street

Lynchburg, VA 24504
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st Mine Seeo do (one £

Stream Name (with location) Bponpe Toecbe ik —

AN-Code | v _ . 5= (0,2)-8 Date [vi/i],, Time | 1830 [ Geo [7/ [ Bio
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GPS Type | EPE | | XY Proofed | [By]
Field Lat Xsite [\ SHAE i, B0 N | Field Lon Xsite | .\ 015, 5.4y, 10 o w
Corrected Lat N | Corrected Lon W

O No Access-Physical Barrier (O Permanent | O Temporary) _
¢ Ifnot, | ONo Access-Landowner Denial (O Verbal Denial | O Posted | O Fenced | O Private )~
Sampled | it

_ Piec | ¥ Yes ONo why? | OToo Deep (O Permanent-Not Wadeable | O Temporary) ODry OFilled Olimpounded

: O Other:
Sample Type | @ YS! OFecal @ AMD O Nutrients O Acid Rain DOrthap_hosphate O Flow O Other:
Duplicate type | O None OLab O Fecal | " Duplicate 2 | Was site moved? [ OYes O No
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' Sketch of Assessment Reach and Comments: Indicate North with (1), indicate flow direction, indicatz water sample (wgq),
indicate Izt and long sits with (X). Draw the sketch with a fine resolutien to give a specific idea of the lecation of the sonde.
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Reviewers Initials |

] FIELD WATER >>>>:v>>>:_v>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>b>>>>>“>_>>>>>>!_.

'WQ Samiple’ | O Mid-Stream 0 Bank (0 Left ORight) O Thalweg (O Left O Middle O Right) “WQ: | OSingle OProfile
_Location | O Left Channel &Right Channel O Other: : Type | OComposite 0 Other: -

| Sonde Method ‘[ 0Grab 0 Sample Tube O Bucket

| Lab Water Method | "Grab 0 Sample Tube O Bucket -

Physicochemical Parameters. |~ <.~ T 2 TR R 7
P iy s Seasonal Water, . S R O s ;o i
§| (fora Single Water Quality - 2 .Lgf,i];: g ~Water Odors - ~ Surface “Oils” “Turbidity -
L Sample) ;o S EEVELE o FEENSRT T byt By i
' i'%, ol | Temperature °C Below Normal Normal =g \_~| None | Clear
.40 pH (std. Units) | | Normal fne;';asg:pﬁc] Flecks Slightly Turbid
7.3 ox?g‘;::-l(:?;u Above Normal Petroleum Sheen .?E:g?;a el
C = — - :
|,123% {:;gizi‘::{ Flooding Chemical Globs Highly Turbid
Notes: : : ; Water color:
Sonde LD, #; ig Anaerobic (septic) Slick e
- DA = et
If any problems occur with the other: {ehal,
Water Meter or any readings are
suspect, record notes in the space Foam/Suds O
to the right. (Rate 0-4 or NR)
LABOVE: Record readings in box for corresponding physicochemical parameter. Insert a ¥ in the box for other categories.
: : ' Precipitation Status and History e
Past24 | 7 1\ Ppe alieo: S Major
] L Aqus CoreC <urn cond Sonels, :
- vert ONo
' in past
week?

| i itis raining or has rained recently, which of the following best describes the peak runoff (flush) condition of the stream at
| site when water samples were collected? If the runoff condition is in response to snowmels, please indicate as such above.

the

[ <1 1tod 4to012 12to 24 1 to 2 2to 4 4to7
f HEA Hour Hours Hours Hours v Days Days Days Unknown
Is the stream level in the process of rising or falling at the time of visit? 0 Baseflow ERising O Falling
| No Flow?: If a flow was scheduled for the site and not O Dry O Low Flow 0 Too Deep/Too Fast
performed, then indicate if one of the following applies O Instrument Failure O Frozen/lce 0 Safety

| Field Watesr Notes & Precipitation Comments:
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General WQ Sampling Form (_J? 2‘3[(}
| — Reviewers Initials | C AL
Stream Name (with location) | }\ne Se__q: Yo Cane Forl

AN-Code | K -(] - J- (0:2) -Seep Date H)%a/{l Time | /1 150 | Geo [TB BioJ
Basin Upger Kanawheo | County Kanawhe Quad Eskelale

GPS Type | Previous | ere | XY's Proofed 1E3
FieldLatXsite | 5 ¢ 5 /9, 2 N|FieldLonXsite | </ g ¢ 29,/ w
Corrected Lat N | Corrected Lon _ w

0 No Access-Physical Barrier (8 Permanent | O Temporary)
If not, | ONo Access-Landowner Denial (O Verbal Denial | O Posted | O Fenced | O Private )

Sampled | >fes 0O No
AP Lhen why? [ OToo Deep (0 Permanent-Not Wadeable | O Temporary) ODry OFilled Olmpounded

. : O Other: '
Sample Type ] Zysi 0 Fecal AMD O Nutrients 0 Acid Rain O Orthophosphate O Flow O Other:
Duplicate type | ONone OLab O Fecal |~ Duplicate# | | Was site moved? | 0 Yes O No

Exp.lanation? :

Directions To Site | 777 South Skaron E st Le Lt -‘v Cabin Creek R4 into

Esk dale Left onto Cane Fock Koad Seep is on your IF"—% _aﬁ-LCr

Vou pass the last house,

Sketch of Assessment Reach and Comments: Indicate North with (1), indicats flow direction, indicate water sample (wq),
indicate lat and long site with (X). Draw the sketch with a fine resolution to give a specific idea of the location of the sonde.
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Reviewers Initials |

| FIELD WATER >>>>>>>>>>>>>>>>_>>>>_>_->>>>>>>>>>>:->>>>>>>>>>>>>>>>>$>>>>>>¥>

WQ Sample .
“Location”

O Left Channel ORi

OMid-Stream 0 Bank (0 Left O Right} O Thalweg (0 Left O Middle O Right)

ght Channel 0O Other:

“WQ [ OSingle OProfile
Type ‘| O Composite O Other:

‘Sonde Mgt_h_o'_d.‘-l 0 Grab O Sample Tube O Bucket

| LabWaterMethod | O Grab O Sample Tube O Bucket

Phy’_sipq;’:_h'\é;h_ical_P;:alr_'_am_e.t_e_rs_. 2 'Se'a'sbﬁé'l-:‘.ﬂ!ater- 0 s[1 e ot A L el s 3
§| (foraSingle Water Quality - |-  Plavai ; "+ | Surface “Oils” | ... Turbidity -
I [EEVEnT Sample) H iRy ; LS : T PR e TR T e
13.99 | Temperature °c Below Normal “Normal None: Cléar
pH (std. Units) Normal Sewage Flecks +”" | Slightly Turbid
R _ (Not Septic)
!~ Omsolvad, - Abave Normal Petroleum Sheen Moderately
3 Oxygen (mg/L) Turbid
Y7227 fgﬂg:ﬁgﬁf Flooding Chemical Globs Highly Turbid
Sondi Tt Notes: Anaerobic (septic) Slick Water color:
Other: ;=
If any problems occur with the - s m ﬁ\ S
Water Meter or any readings are
suspect, record notes in the space Foam/Suds O
to the right. (Rate 0-4 or NR)

[ ABOVE: Record readings in box for corresponding physicochemical paramater.

Insert a ¥ in the box for other categories.

_ Precipitation Status and History

ol j Past24 | oo | v |
5 Rt “Hours_ | -t | O Yes
! Known) week?

If itis raining or has rained recently,
site when water samples were collec

which of the fo_llow_ing be_sf describes the peak runcff (flush) condition of the i 2
ted? If the runoff condition is in response to snowmelt, please indicata as such above.

stream at the

<1t 1tc 4 4t012 12to 24 1to 2 2t0 4 4t07
i NIA Hour Hours Hours . Hours Days Days 1/ Days Unknown
Is the stream level in the process of rising or falling at the time of visit? 0 Baseflow O Rising O Falling
No Flow?: If a flow was scheduled for the site and not O Dry O Low Flow 0 Too DeeplToo Fast
performed, then indicatzs if one of the following applies 0 Instrument Failure O Frozen/lce 0 Safety

Buake.]r a2, 2b sea 53&“&:

Field Water Notes & Precipitation Comments:
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T General WQ Sampling Form | (o 1480 i
— %XUM'{ aF ¥ Ve ' "'ﬁ?{'é{figweré l;'i'It_ia!s

| Stream Name (with location) 'Cnna.-\:«wri&‘ B Telo Seoy. M Beeptt Coine Bk

AN-Code | UK - (51~ J- (.55} Seep Date [v/,], 4 Time | 1155, Geo |7 | Bio
Basin UQQQQK@MMK‘.‘ County | Vv, ~ auaine Quad | esbida)e

GPS Type | ePe (s Pesred | A
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Correctad Lat N |[Comestgd Lon” =

O No Access-Physical Barrier (O Permanent 1 O Temporary)
Ifnot, | ONo Access-Landowner Denial (O Verbal Denial | O Posted | O Fenced 10 Private )

ampled | 3
s m_p e GYes ONo why? | OToo Deep ( O Permanent-Not Wadeable | O Temporary) O Dry O Filled O Impounded

: O Other:
Sample Type | 3-YSI 0 Fecal AMD O Nutrients O Acid Rain 0 Orthophosphate O Flow O Other:
Duplicate type | O None O Lab 0 Fecal | - ‘Diplicate # | | Was site moved? | OYes O No

Explanation?

Directions To Stia | 54 Soudth, Shareny Bvit, L oft cato Cabn L%, DA, 4y Coeddls QD 4

[ = -~ i 1 ~ A e
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Sketch of Assessment Reach and Comments: Indicate North with (1), indicate fiow direction,

| B
_ indicate water sample (wq),
indicate lat and long site with (X). Draw the sketch with 2 fine resolution to give a specific idea of the location of the sonde.
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Revtewers Initials |

| FIELD WATER :->>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>>

‘| OMid-Stream 0 Bank ('Left 0 Right) O Thalweg (0 Left O Middle ORight) =~ | “WQ"'| OSingle O Profile
D Left Channel ORig bhannel O Other: Type | O Composite 0O Other:
Sor [0Grab O Sample Tuhe DBucket | Lab Wate"Method i Eft-.‘rab d SampleTube DBucket
5 Physrccch_gm:ca! Parameters| oo i B ey
2 {for a Smgl ‘Water Quallty Surface “Olls" "_Turbsdlty
o Sample) T i
{2 ﬂ:})‘ ‘Tem perature °C Below Normal Normal f,JfT"rNor'_na Clear
(5 .UG, | pH(std. Units) Normal . (5;;“59:9&) Flecks Slightly Turbid
’ r5’ O 0*3::: If:'_?;ﬂ-l ,’/”A'bove Normal Petroleum Sheen" L L ,#Eur%?:’ately
7o f:;ggg:}‘:;g Fiooding Chemical Globs Highly Turbid
e LD Gl Notes: Anaerobic (septic) Slick Watercolor: _
s . Ly ! 3 r\\‘,ﬂ o a5y :
; P -1\ A f—t-1 0 e =
If any problems occur with the LA Other Y Wil o & o
Watar Meter or any readings are o el R A T
suspect, record notes in the space Foam/Suds D "
to the right. : {Rate 04 or NR) : ) , i
ABOVE: Record readmgs in box for correspondmg phys:cochemlca! parameter insert a v in the box for other categones
_M[ajor
"Rain.
Current Event Eg?b;es
: in past o
week?

Ifitis rammg or has rained recently,
site when water sarnpies were collec

which of the fol[owlng best descrlbes the peak runofi (flush) condition of the stream at the

ted? I the runoff condition is in résponse to snowmelt, please indicate as s

such abave.

performed, then indicats if one of the follomng applies O

Instrument Failura

O Frozesn/lce

<1 1to 4 4to12 12to24 | F1to2 2to4 4to7 -
N/A Hour Hours Hours Hours e Days Days Days Unknown
Is the stream level in the process of rising or falling at the time of visit? 0 Bassflow I~ Rising 0 Falling
No Flow?: If a flow was scheduled for the site and not O Dry O Low Flow O Too Desp/Too Fast

[0 Safety

Field Water Notes & Precipitation Comments:
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General WQ Sampling Form

[ — Reviewers Initials

cct,

Stream Name (with location) | 1} ne Seep Lo Cane Frk

AN-Code | K-(] 5~ (9,55 )~Seep Date |/1/30 /12 |Time. /0:26

Geo T8 | Bio

Basin | Upper Kanawha [ County | Kanesha Quad | Eskdale

GPSType | Previous | EPE XY's Proofed

By

Field Lat X-site 33 S 1S.1 N | Field Lc;'h_'x_-'fsi'_té g/ g A

/S~ W

Corrected Lat N [ Corrected Lon

w

O No Access-Physical Barrier (O Permanent | O Temporary)

Sampled | ZYes ONo

O Other: -

If not, | ONo Access-Landowner Denial (O Verbal Denial | O Posted [ O Fenced | O Private )
why? | OToo Deep (0 Permanent-Not Wadeable | O Temporary) ODry OFilled Olmpounded

Sample Type | Z7YS| O Fecal ZAMD O Nutrients 0 Acid Rain 0 Orthophosphate O Flow O Other:

Duplicate type | O None OLab O Fecal |~ Duplicate# | | Was site moved? [ 0 Yes O No

Exp-lanation?

Directions To Site | 77 Ssoth Sharsn Exit. lefd onto Cabin Creek Road

/

+o EsXdale durn \eft to Cane Fork Koad. Seep is 9n_\our F@}w- |

BEFORE +the MCL%,( colver: .

Sketch of Assessment Reach and Comments: Indicate North with (1), indicats flow direction, indicate water sample (wq),
indicate lat and long sits with (X). Draw the sketch with a fine resolution to give a specific idea of the location of the sonde. i
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| Reviewers Initials |

| FIELD WATER ittt sttty e T NS S TS SNy

'WQ Sample | O0Mid-Stream O Bank (O Left O Right) T Thalweg (T Left O Middle O Right) WQ | OSingle OProfile
X Ld’c__a'tion _ | OLeft Channel O Right Channel O Other: Type | O Composite O Other:
-Sonde Me’thdd_'.' 0 Grab O Sample Tube O Bucket o Li__Lab‘-Wa;e_r'M'e"t_hod | O Grab O Sample Tube 0 Bucket |
g | (for a Single Water Quality | 'Seas-fﬂf'«;‘fﬁt#{ ~ | Surface “Oils” ' | .. Turbidity -
13 Temperature °C | "o~ Below Normal Normal © 'None | Ciear
G E S v ol ek .
S'q_’z_ pH (std. Units) Normal {h?;:asg:ptic) Flecks ¢~| Slightly Turbid
: Dissolved : " Moderately
[0, S3 Oxygen (mg/L) Above Normal Petroleum Sheen Turbid
200 ffn’;ﬂg:}.':‘:;? Flooding Chemical Globs Highly Turbid
Notes: : N : Water color:
Sonde 1.D. & Anaerobic (septic) Slick !
If any problems occur with the &~ Other: meatu.,{
Water Meter or any readings are
suspect, record notes in the space Foam/Suds
to the right. . (Rate 04 or NR) : _
ABQVE: Record readings in box for carresponding physicochemical parameter. Inserta ¥ in the box for other categories.
Precipitation Status and History i
| U Teastas] Maor T
b4 Sl oL “Hours™ , pain. 'O Yes
Current No ECL Ve B bk ‘Event =
, b in past
' Known} e wé?ek? '

{ It itis raining or has rained recently, which of the follo
|site when water samples were collected? If the runoff

wing best describes the pezk runoff (flush) condition of the stream at the
condition is in response to snowmelt, please indicats as such above.

performed, then indicate if one of the following applies

O Instrument Failure

O Frozen/lce

<1 1to 4 4to12 12to0 24 1to 2 2to4 4to7
NIA Hour Hours Hours | . Hours Day Days ' Days Unknown
Is the stream level in the process of rising or falling at the time of visijt? 0 Baseflow O Rising O Falling
No Flow?: If a flow was scheduled for the site and not O Dry O Low Flow 0 Too Deep/Too Fast

O Safety

Field Water Notes & Precipitation Comments:

2 7 gec 4o £l 6 gallon

BU,_L& = .‘1‘-275 gpm

2 00A53cfs
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